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(Planning Application refs: 5/2020/1992 and 6/2020/2248/OUTLINE) 
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THIS DEED is made on 2021 

PARTIES 

(1) CANTON LTD incorporated and registered in the Isle of Man with company number 

006389V whose registered office is at PO BOX 145, Level 6, 10A Prospect Hill, Douglas, 

Isle of Man, IM99 1FY] (the "Developer") 

(2) MAUREEN ELSIE LESLEY FRANKLIN-SMITH of Little Orchard, Roestock Lane, 

Colney Heath, St. Albans, AL4 0PP and EILEEN KAY LAWRENCE of 22 Greyfriars 

Close, Bognor Regis, PO21 5RH and RAYMOND KENNETH FRANKLIN of 32 Poppy 

Field, Biggleswade, SG18 8TU (collectively the "Owner") 

(3) WELWYN HATFIELD BOROUGH COUNCIL of Council Offices, The Campus, Welwyn 

Garden City, Hertfordshire, AL8 6AE (the "Borough Council") 

(4) ST ALBANS CITY AND DISTRICT COUNCIL of Civic Centre, St Peters Street, St 

Albans, Hertfordshire, AL1 3JE (the "District Council") 

(5) HERTFORDSHIRE COUNTY COUNCIL of County Hall, Pegs Lane, Hertford, 
Hertfordshire, SG13 8DE (the "County Council") 

RECITALS 

(A) The Borough Council is the local planning authority for the purposes of (inter alia) section 

106 of the 1990 Act for that part of the Site shaded green on Plan 2. 

(B) The District Council is the local planning authority for the purposes of (inter alia) section 
106 of the 1990 Act for that part of the Site shaded blue on Plan 2. 

(C) The County Council is also a local planning authority for the purposes of (inter alia) 
section 106 of the 1990 Act and the highway authority, the education authority, the library 
authority the social services authority for Hertfordshire. 

(D) The Owner is the registered proprietor of the Site registered at HM Land Registry under 

Title Number HD566986. 

(E) The Developer has an interest in the Site by virtue of an Option to Purchase Agreement 

dated 16 November 2007 which was novated to the Developer by a Deed of Novation 

dated 8 January 2014. 

(F) The Developer submitted the Applications to the District Council on 28 August 2020 and 

to the Borough Council on 2 September 2020. 

(G) The Developer has appealed against the Borough Council’s refusal (by way of a decision 

notice dated 2 December 2020) and the District Council’s non-determination of the 

Planning Applications. 

(H) The Parties acknowledge and agree that the Parties are entering into this Deed without 

prejudice to any submissions as part of the Appeal. 



(I) The obligations contained in this Deed are planning obligations for the purposes of 

section 106 of the 1990 Act.   

(J) The Developer and the Owner have agreed to enter in this Deed as hereinafter set out 

in order to secure the planning obligations it creates in favour of the Borough Council, 

District Council and County Council pursuant to Section 106 of the 1990 Act in the event 

that Planning Permission for the Development is granted pursuant to the Appeal and 

agree to comply with the obligations, covenants and restrictions contained in this Deed. 

AGREED TERMS 

1. Definitions and Interpretation 

The following definitions and rules of interpretation apply in this Deed: 

1.1 Definitions: 

"1990 Act" means the Town and Country Planning Act 1990 (as amended). 

“Applications” means the applications for outline planning permission for the 

Development bearing the District Council's reference number 5/2020/1992 and the 

Borough Council’s reference number 6/2020/2248/OUTLINE.  

"Affordable Housing" means the Social Rented Housing and/or Intermediate Housing 

and/or Affordable Rented Housing and/or Shared Ownership Housing which is available 

to persons who are in Local Housing Need. 

"Affordable Housing Mix" means the size of Affordable Housing Units approved by the 

Borough Council and District Council in writing and which shall be determined having 

regard to the identified housing needs within the Borough Council's and District Council's 

respective administrative areas. 

“Affordable Housing Scheme” means a scheme to be approved by the District Council 

and the Borough Council which specifies in relation to the Site: 

(a) The quantum, location and distribution and relevant tenures of the Affordable 

Housing within the Site, ensuring:  

(i) That not less than 35% or more than 55% of the Dwellings  falling within 

the administrative area of the Borough Council shall be Affordable 

Housing Units and not less than 35% or more than 55% of the Dwellings  

falling within the administrative area of the District Council shall be 

Affordable Housing Units; 

(ii) An overall Site wide provision of Affordable Housing Units of not less 

than 45% of the Dwellings permitted by the Planning Permission; 

(iii) The Affordable Housing Mix; 

(iv) Within that part of the Site which falls within the administrative area of 

the Borough Council an Affordable Housing tenure mix of 40% Social 



Rented Housing Units and 60% Intermediate Housing and/or Affordable 

Rented Housing (or such other tenure mix as may be agreed in writing 

with the Borough Council); 

(v) Within that part of the Site which falls within the administrative area of 

the District Council a ratio of 2:1  Affordable Rented Housing to Shared 

Ownership Housing (or such other tenure mix as may be agreed in 

writing with the District Council);

(b) The details of how the proposed design of the Affordable Housing will ensure 

that the Affordable Housing is materially indistinguishable (in terms of outward 

design and appearance) from the market housing of a similar size within the 

Development; and 

(c) The form of Shared Ownership Lease to be used for any Disposals of the Shared 

Ownership Housing (if applicable). 

and which may be amended from time to time with the written approval of the Borough 

Council and the District Council (such approval not to be unreasonably withheld or 

delayed).        

“Affordable Housing Units” means that part of the Development comprising 45% of the 

Dwellings which shall be constructed for Affordable Housing in accordance with the 

Planning Permission, this Deed and the approved Affordable Housing Scheme.     

“Affordable Rented Housing”  means affordable housing to be made available by the 

RPSH to Households with a Local Connection and who are in Local Housing Need at 

rents of up to 80% of the local Market Rent (including service charges where applicable) 

and “Affordable Rented Housing Units” and “Affordable Rent” shall be construed 

accordingly. 

"Appeal" means the appeals against the refusal of the Applications with references 

APP/C1950/W/20/3265926 and APP/B1930/W/20/3265925. 

‘BCIS Index’ means the Building Cost Information Service All-In Tender Price Index 

published from time to time.   

Biodiversity Metric" means the metric published by Natural England from time to time 

to measure and account for biodiversity losses and gains resulting from development or 

land management change (or in the absence of any metric published by Natural 

England, such other metric as may be agreed by the Owner and the Borough Council 

and the District Council). 

“Biodiversity Offsetting Contribution” means the sum (exclusive of VAT if applicable) 

to be calculated in accordance with the formula set out at Schedule 8 of this Deed and 

agreed by the Borough Council and District Council as part of the Biodiversity Offsetting 

Scheme approved pursuant to this Deed to offset the loss of habitats on the Site in the 

event that the Biodiversity Post-Development Site Value is less than the Biodiversity Pre-

Development Site Value and to be used by the Borough Council and District Council or 

Nominees towards the creation of new habitats in accordance with the Biodiversity 

Offsetting Scheme. 



“Biodiversity Offsetting Scheme” means a scheme to be approved by the Borough 
Council and the District Council which shall include the following details: 

(a) the final calculation of the Biodiversity Offsetting Contribution; 

(b) whether the Biodiversity Offsetting Contribution is proposed to be 

paid to the  Borough Council and District Council  or its Nominees 

and details of the Nominees in the event that it is proposed to be 

paid to the Nominees which FOR THE AVOIDANCE OF DOUBT will 

be at the discretion of the Borough Council and District Council; 

(c) The identity of an appropriate receptor site(s) at which the 

Biodiversity Offsetting Contribution is to be expended; and 

(d) details of the provision of contractual terms to secure the offsetting 

measures in the event that the Biodiversity Offsetting Contribution is 

to be paid to a Nominee(s). 

“Biodiversity Onsite Compensation” means biodiversity measures to be implemented 

within the Site as part of the Development in accordance with the Biodiversity Onsite 

Compensation Scheme approved by the Borough Council and District Council in 

accordance with this Deed.      

"Biodiversity Onsite Compensation Certificate" means a certificate or certificates in 

writing relating to the Biodiversity Onsite Compensation provided by a suitably qualified 

and experienced ecologist (the identity of whom has been approved by the Borough 

Council and District Council in writing) that confirms that the Biodiversity Onsite 

Compensation has been laid out in accordance with the approved Biodiversity Onsite 

Compensation Scheme. 

Biodiversity Onsite Compensation Scheme” means a scheme to be approved by the 

Borough Council and the District Council detailing Biodiversity Onsite Compensation and 

which shall include (but shall not be limited to) the following: 

(a)   The Biodiversity Post-Development Site Value; 

(b) The programme for the delivery of the Biodiversity Onsite 

Compensation; and 

(c) Details of all measures to maintain the Biodiversity Onsite 

Compensation. 

"Biodiversity Pre-Development Site Value" means 10.48 Biodiversity Units, being the 

biodiversity value of the Site prior to the Development and calculated as part of the 

Applications in accordance the Biodiversity Metric.      

"Biodiversity Post-Development Site Value" means the number of Biodiversity Units 

that shall be achieved through the Biodiversity Onsite Compensation to be delivered as 

part of the Biodiversity Onsite Compensation Scheme approved in accordance with this 



Deed (calculated in accordance with the Biodiversity Metric) such score to be approved 

by the Borough Council and District Council as part of the Biodiversity Onsite 

Compensation Scheme. 

“Biodiversity Units” means the measure of biodiversity resource to be quantified and 
assessed in accordance with the Biodiversity Metric. 

"Borough Council Contributions" means the Community Healthcare Contribution, the 

General Medical Service Contribution, the Green Space Contribution, the Indoor Sports 

Facilities Contribution, the Mental Health Contribution, the Outdoor Sports Facilities 

Contribution and the Waste and Recycling Contribution. 

“Borough Council and District Council Contributions Report” a report to be 

submitted for approval for each Reserved Matters calculating the amount of the Borough 

Council Contributions and the District Council Contributions in accordance with the 

requirements of this Deed.   

"Borough Council Monitoring Fee" means 5% of the total sum of the Borough Council 

Contributions towards the Borough Council's reasonable and proper administrative costs 

of monitoring compliance with the provisions of this Deed SAVE THAT the monitoring 

fee shall not exceed £5,000. 

“Bus Stop Contribution” means the sum of £16,000 (sixteen thousand pounds) to be 

index linked as provided  in clause 9.6 of this Deed.     

"Chargee" means any mortgagee or chargee of the Owner or RPSH or the successors 

in title to such mortgagee or charge or any receiver or manager (including an 

administrative receiver) appointed pursuant to the Law of Property Act 1925. 

"Chartered Landscape Architect" means a chartered member of the Landscape 
Institute appointed by the Owner; 

"Commencement Date" means the date on which any material operation (as defined in 

Section 56(4) of the 1990 Act) forming part of the Development begins to be carried out 

other than (for the purposes of this Deed and no other purpose) operations consisting of 

site clearance, archaeological investigations, investigations for the purpose of assessing 

ground conditions, remedial work in respect of any contamination or other adverse 

ground conditions, diversion and laying of services, erection of any temporary means of 

enclosure, the temporary display of site notices or advertisements and the expressions 

"Commence", "Commences", "Commencement" and "Commenced" shall be 

construed accordingly. 

“Completed” means the completed construction of the Development and fitted out ready 

for Occupation 

“Community Healthcare Contribution” means the sum to be calculated at £182.03 per 

Dwelling (index linked as provided for in clause 10.3 of this Deed which shall be applied 

in favour of the Hertfordshire Community Trust towards the costs of refurbishing and 

reconfiguring the existing Queensway Health Centre in Hatfield to support the provision 

of enhanced services and for no other purpose. 



“County Council Contributions” means the Library Contribution, the Primary 

Education Contribution, the Secondary Education Contribution, the Travel Plan 

Evaluation and Support Contribution, the Youth Contribution, and the Bus Stop 

Contribution.  

“County Council Contributions Report” means a report to be submitted for approval 

for each Reserved Matters calculating the amount of the County Council Contributions 

in accordance with the requirements of this Deed.   

“CPI Index” means the Consumer Price Index as sourced from the Office of National 

Statistics or such other equivalent index that may be applicable from time to time. 

“DEFRA” means the HM Government Department for Environment, Food and Rural 

Affairs (or any successor Government Department from time to time).  

"Development" means the erection of up to 100 dwellings, including 45% affordable and 

10% self or custom build, together with all ancillary works  with all matters reserved  

except access pursuant to the Planning Permission 

“Disposal” means sale, transfer, option, gift exchange, declaration of trust, assignment 

lease and including a contract for any such disposal and “Disposals” “Dispose” and 

“Disposed of” shall be construed accordingly. 

“District Community Facilities Contribution” means the sum to be calculated in 

accordance with the applicable table at Appendix 5 of this Deed based on the number 

of Dwellings and mix to be provided pursuant to the Planning Permission and any 

Reserved Matters within the District Council's administrative area (index linked as 

provided for in clause [x] of this Deed) payable to the District Council for use towards 

improvements to the Roestock Park Scout Hut and for no other purpose. 

"Dwelling" means a residential dwelling (including a house flat or maisonette) to be 

constructed on the Site as part of the Development pursuant to the Planning Permission 

(including on any Self-Build and Custom Housebuilding Plots) and including all Market 

Dwellings and Affordable Housing Units . 

“Dwelling Mix” means the presumed size type tenure and total number of Dwellings set 

out at Schedule 7 of this Deed used by the County Council in the absence of a dwelling 

mix submitted by the Developer to estimate the amount of the Primary Education 

Contribution and the Secondary Education Contribution. 

“Eligible Household(s)” means a person or persons who are in Local Housing Need 

and who are nominated by the Borough Council or the District Council from its Housing 

Needs Registers in accordance with the Housing Allocations Policy. 

“Environment Bank” means the independent business established in 2006 specialising 

in biodiversity accounting, use of metrics, offset brokerage and establishing habitat 

banks who work with public and private sector clients to delivery net gain solutions for 

biodiversity in the planning system.    

“General Medical Services Contribution” means the sum to be calculated at £1,290 

per Dwelling (index linked as provided for in clause 10.3 of this Deed) towards the 



expansion and/or improvement of general medical services and/or surgeries in the area 

and for no other purpose.  

“Green Space Contribution” means the sum to be calculated in accordance with the 

applicable table at Appendix 4 of this Deed based on the number of Dwellings and mix 

to be provided pursuant to the Planning Permission and any Reserved Matters within 

the Borough Council's administrative area (index linked as provided for in clause 10.1 of 

this Deed which shall be paid to the Borough Council and applied towards a project to 

create a wildflower meadow also with spring bulb planting at Angerland public open 

space off of Bishops Rise, South Hatfield and for no other purpose.   

"Head of Housing" means the Borough Council and/or District Council's 's Head of 

Housing for the time being and his/her agents. 

“Homes England” means the successor body to the Homes and Communities Agency 

created pursuant to the Housing and Regeneration Act 2008 exercising the functions in 

relation to the funding  of affordable housing and being the regulator of social housing 

providers in England and includes any successor body exercising similar functions.  

“Household” means any person or persons who are living together as a single 

household. 

“Housing Needs Register” means the registers maintained by the Borough Council and 

the District Council (as applicable) or its nominee for Eligible Households. 

"Housing Allocations Policy" means the register maintained by the Borough Council 

(or its nominee) or the District Council (or its nominee) (as applicable) for Eligible 

Households. 

“Indoor Sports Facilities Contribution” mean the sum to be calculated using the 

Sports Facility Calculator based on the population of the Development (index lined as 

provided for in clause 10.2 of this Deed) towards sports facilities at the University of 

Hertfordshire and/or Hatfield Swimming Pools and for no other purpose.  

"Interest" means interest at four percent above the base lending rate of Barclays Bank 

Plc from time to time. 

"Intermediate Housing" means Shared Ownership Housing and/or other intermediate 

forms of Affordable Housing which accord with the NPPF and are agreed in writing with 

the Borough Council and District Council and "Intermediate Housing Units" shall be 

construed accordingly.

"Library Contribution" means the sum calculated in accordance with  the table set out 

in Schedule 4 of this Deed by reference to the type size tenure and number of Dwellings 

and by reference to the rows prefaced “Library facilities” (such sum to be index linked as  

provided in clause 9.1 of this Deed). 

"Local Connection" shall have the meaning given to it by the Housing Allocations 

Policy. 

“Local Housing Need” means (i) Households who are in need of residential 

accommodation suitable for their needs as their sole or principal home otherwise unable 



to obtain such suitable accommodation within the administrative areas of the Borough 

Council and the District Council (as applicable) by reason of lack of financial resources 

and whom it is reasonable to live in the locality or persons for the time being registered 

on the Borough Council and/or District Council’s (as applicable) maintained housing 

register and/or other housing register maintained for the purpose of identifying Local 

Housing Need in accordance with the policy of the Borough Council or the District 

Council (as applicable) and (ii) in the event that there shall be no such person ready 

willing and able to occupy an Affordable Housing Unit at the material time then a 

Household who is assessed by a RPSH or the Borough Council or the District Council 

(as applicable) to be in genuine and urgent housing need.      

“Market Dwelling” means a Dwelling that is not an Affordable Housing Unit or 

designated to be constructed on the Self-Build and Custom Housebuilding Plots and the 

expression “Market Dwellings” and “Market Housing” shall be construed accordingly.         

“Market Rent” means the estimated amount for which the relevant Dwelling should be 

let on the date of valuation between a willing lessor and willing lessee on appropriate 

lease terms in an arms length transaction after proper marketing wherein the parties had 

acted knowledgeably, prudently and without compulsion.      

"Market Value" means the price  at which  the  whole  interest  in  the Affordable Housing 
Unit or Self-Build and Custom Housebuilding (as applicable) would be expected to 
command if sold by a willing seller to a willing purchaser for residential purposes free of 
the restrictions and obligations contained in this Deed. 

“Mental Health Contribution” means the sum of £201.38 per Dwelling (index linked as 

provided for in clause [**] of this Deed towards the Hertfordshire Partnership Foundation 

Trust to support the costs of refurbishing and reconfiguring the existing Queensway 

Health Centre in Hatfield and Roseanne House in Welwyn Garden City to enable 

increased services capacity and for no other purposes. 

“New Primary School” a proposed new two form entry (2fe) primary school at site HS11 

located to the south of South Way (A1001) and to the east of Hatfield Cemetery Hatfield 

as set out in the emerging Welwyn Hatfield Borough Council Local Plan. 

“New Secondary School” a proposed new eight form entry (8fe) secondary school at 

site HAT1 located on the North Western edge of Hatfield (adjacent to Hatfield Garden 

Village as set out in the emerging Welwyn Hatfield Borough Council Local Plan. 

“Nomination Agreement” means the agreements substantially in the form appended 

at Appendix 6 of this Deed with such amendments as may reasonably be agreed 

between the Borough Council and District Council (as applicable) and the RPSH.    

“Nominee” means the Environment Bank or other body approved by the Borough 

Council and the District Council who is capable of delivering the Biodiversity Offsetting 

Scheme. 

"NPPF" means the National Planning Policy Framework 2019 and any replacement 

national planning policy document.  

"Occupy" means occupation for the purposes of the Planning Permission but not 

including occupation by personnel engaged in the construction fitting out or decoration 



or occupation for marketing or display or occupation in relation to security operations 

and the expressions "Occupation" and "Occupied" shall be construed accordingly. 

“Open Space” means informal public open space and amenity areas to be provided 

within the Site pursuant to any Reserved Matters including any grass and/or play area(s) 

and/or landscaped and/or hardstanding and/or parking areas and/or estate roads 

excluding such areas that are or are to be publicly maintainable highway or within the 

curtilage of Dwellings. 

"Open Space Certificate" means a certificate or certificates in writing relating to the 

Open Space Land issued by a Chartered Landscape Architect and in relation to the 

equipped play area(s) issued by an inspector registered on the Register of Play 

Inspectors International that confirms that the Open Space Land have been laid out in 

accordance with the approved Open Space Scheme. 

“Open Space Land” means the land identified as Open Space in the Open Space 

Scheme. 

"Open Space Management Company" means a private limited company established 

or appointed for inter alia the purpose of managing the Open Space Land in accordance 

with the approved Open Space Management Scheme; 

“Open Space Management Scheme” means a written scheme prepared by the Owner 

to be submitted to the Borough Council and the District Council for approval for the 

ongoing long term management and maintenance of the Open Space (as may be 

amended from time to time with the written approval of the Borough Council and the 

District Council) including for the avoidance of doubt details of the Management 

Company and its obligations and funding. 

“Open Space Programme” means a programme for the provision of Open Space at the 

Development. 

“Open Space Scheme” means a written scheme prepared by the Owner to be submitted 

to the Borough Council and the District Council for approval for the provision of Open 

Space to include details of the Open Space Works and details of how from the practical 

completion of the Open Space Works public access 24 hours per day 365 days a year 

shall be permitted and secured (save for a Permitted Closure and it being agreed 

between the Parties that there is no intention to create any public rights of way over the 

Open Space Land in addition to those parts of the Open Space Land which already 

benefit from public rights of way at the date of this Deed), which shall be enforceable by 

the Borough Council and District Council]. 

“Open Space Works” means the specification and works required for the provision of 

the Open Space in accordance with the Open Space Scheme.    

“Outdoor Sports Facilities Contribution” mean the sum to be calculated using the 

Sports Facility Calculator based on the population of the Development (index lined as 

provided for in clause 10.2 of this Deed) towards improving drainage Welham Green 

Recreation Ground grass pitches and/or towards repairs to the bowls ground at the 

Welham Green Recreation Ground and for no other purpose.  



“Parties” means the parties to this Deed and the term Party shall be construed 

accordingly.        

"Permitted Closure" means that the Owner may from time to time  temporarily restrict 

or prevent access to  the Open Space Land (save for those parts of the Open Space 

Land which benefit from public rights of way at the date of this Deed) or any part thereof 

(as applicable) by giving reasonable prior notice to the Borough Council and the District 

Council in writing (EXCEPT in cases of emergency or danger to the public where such 

closure is necessary in the interests of public safety or otherwise for reasons of public 

safety or at the request of the emergency services when no prior notice or consent shall 

be required) but only for so long as is reasonably necessary for the following purposes:    

(a) for a maximum of one day per year to assert rights of proprietorship preventing 

any additional public rights from coming into being by means of prescription or 

any process of law PROVIDED THAT: (i)  there shall be no such closure if the 

entire Open Space Land has been closed for an entire day or more for any of 

the other purposes specified in this definition  during the preceding year; and (ii) 

there shall be no closure of those parts of the Open Space Land which benefit 

from public rights of way at the date of this Agreement for this purpose; 

(b) in the interests of public safety generally or for the purposes of maintenance, 

repair, cleansing, renewal or resurfacing of the Open Space Land 

(c) the laying cleaning maintenance and repair of any cables wires pipes drains or 

ducts over along or beneath the Open Space Land 

(d) The inspection maintenance repair renewal rebuilding or demolition or 

development of any building or buildings on land adjoining the pen Space Land 

(including the erection of scaffolding)   

(e)   the inspection maintenance repair renewal rebuilding or demolition or 

development of any building or buildings on land adjoining the Open Space Land 

(including the erection of scaffolding)   

(f) with the prior written approval of the Borough Council and District Council for any 

reasonable and proper purpose. 

PROVIDED THAT the Owner shall (i) take reasonable steps to minimise the 

duration and extent of any such closures and (ii) re-open the Open Space as 

soon as is reasonably practicable.  

"Plan 1" means the Site Boundary Plan  appended to this Deed at appendix 3.   

“Plan 2” means the District Boundary Plan appended to this Deed at appendix 3. 

"Planning Inspector" means the Planning Inspector appointed on behalf of the 

Secretary of State to determine the Appeal. 

"Planning Permission" means any planning permission for the Development that may 

be granted pursuant to the Appeal. 

"Primary Education Contribution" means either:  



(i) the sum of £1,384,290 (one million three hundred and eighty four thousand two 

hundred and ninety pounds) calculated by reference to the Scorecards taking account 

of the Dwelling Mix such Dwelling Mix currently assessed as equivalent to 15% of the 

capacity of the New Primary School which sum further includes equivalent 15% of the 

land value in respect of the New Primary School (such sum to be index linked as 

provided in clause 9.2 of this Deed); or 

(ii) if the actual dwelling mix differs from the Dwelling Mix  a sum calculated by reference 

to the Scorecards taking account of such actual dwelling mix and by ascertaining the 

percentage of the capacity of the New Primary School represented by such actual 

dwelling mix together with the equivalent percentage of the land value of the New 

Primary School represented by the said actual dwelling mix (such sum to be index linked 

as provided in clause 9.2 of this Deed) 

"PUBSEC Index" means the Tender Price Index of Public Sector Non-Housing 

Smoothed All-In Index and specifically the series called “Extension of Public Sector 

Tender Price Index of Public Sector Building Non-Housing” as published by the Building 

Cost Information Service of the Royal Institute of Chartered Surveyors or any successor 

organisation or equivalent replacement index. 

“Qualifying Self Build and Custom Housebuilding Developer” means an individual 

or association of individuals (including bodies corporate that exercise functions on behalf 

of associations of individuals who satisfy all of the following criteria: 

(a) Aged 18 or older 

(b) A British citizen, a national of an EEA State other than the United Kingdom or a 
national of Switzerland; and 

(c) Seeking (either alone or with others) to acquire a serviced plot of land in the 
Borough Council or District Council’s area to commission or build a house to 
occupy as that individual’s sole or main residence.        

“RPSH” means a registered provider of social housing within the meaning of Section 

80(2) of the Housing and Regeneration Act 2008 (including any statutory replacement 

or amendment) as registered with Homes England and as approved by the Borough 

Council or District Council (as applicable) or other competent authority pursuant to the 

Housing and Regeneration Act 2008 or any other body who may lawfully provide or fund 

Affordable Housing from time to time and as approved by the Borough Council or District 

Council (as applicable).  

“Regulator” means Homes England or the Regulator of Social Housing established 

pursuant to Part 2 of the Housing and Regeneration Act 2008 or any similar future 

authority (including any statutory successor) carrying on substantially the same 

regulatory or supervisory functions.  

“Retained Equity” means the proportion of the Market Value in a Shared Ownership 

Housing Unit represented by such share of unsold equity. 

“Reserved Matter(s)” means an application for reserved matter submitted pursuant to 

the Planning Permission (as may be amended). 



“Reserved Matter(s) Approval” means approval by the Borough Council and the 

District Council of an application for Reserved Matter(s).   

“RPI” means the measure of change in the prices charged for goods and services bought 

for consumption in the UK produced by the Office for National Statistics; 

“Scorecards” means the Department for Education’s national average costs for new 

build schools published in its “Local Authority School Places Scorecards 2019” or as 

published from time to time. 

“Secondary Education Contribution” means either:   

(i) the sum of £1,494,006 (one million four hundred and ninety four 

thousand and six pounds) calculated by reference to the Scorecards 

taking account of the Dwelling Mix such Dwelling Mix currently assessed 

as equivalent to 3.75% of the capacity of the New Secondary School 

which sum further includes equivalent 3.75% of the land value in respect 

of the New Secondary School (such sum to be index linked as provided 

in clause 9.3 of this Deed); or  

(ii) if the actual dwelling mix differs from the Dwelling Mix a sum calculated 

by reference to the Scorecards taking account of such actual dwelling 

mix and by ascertaining the percentage of the capacity of the New 

Secondary School represented by such actual dwelling Mix together with 

the equivalent percentage of the land value of the New Secondary 

School represented by the said actual dwelling mix (such sum to be index 

linked as provided in clause 9.3 of this Deed)     

“Section 278 Agreement” means a valid agreement executed as a deed and to be 
entered into with the County Council pursuant, inter alia, to Section 278 of the Highways 
Act 1980.  

“Section 278 Works Specification” means a detailed design specification of the Works 
to be carried out to facilitate the Development to be submitted by the Owner to the 
County Council for approval and which includes plans and drawings, samples of 
materials to be used, estimated costs and phasing of delivery        

“Self-Build and Custom Housebuilding” means a Dwelling which meets the definition 
in the Self Build and Custom Housebuilding Act 2015 (as amended) and constructed on 
a Self-Build and Custom Housebuilding Plot.  

“Self-Build and Custom Housebuilding Plots” means those parts of the Site to be 

provided pursuant to the provisions in Schedule 1 paragraph 5 of this Deed to enable 

construction of 10% (or such other percentage or number as is agreed in writing between 

the Owner and the Borough Council and District Council) of the Dwellings as Self-Build 

and Custom Housebuilding and “Self-Build and Custom Housebuilding Plot” shall be 

construed accordingly. 

“Self-Build and Custom Housebuilding Scheme” means a scheme to be prepared by 

the Owner for the provision of Self-Build and Custom Housebuilding on the Self-Build 

and Custom Plots to include: 



(a) The indicative location of the individual Self-Build and Custom Housebuilding 

Plots which shall (unless otherwise agreed with the Borough Council and District 

Council) secure that at least 10% of the Dwellings falling within the administrative 

area of the Borough Council shall be Self-Build and Custom Housebuilding Plots 

and at least 10% of the Dwellings falling within the administrative area of the 

District Council shall be Self-Build and Custom Housebuilding Plots; 

(b) Details of the servicing arrangements for the Self-Build and Custom 

Housebuilding and how they shall be provided in a Serviced Condition; 

(c) Details of how the Self-Build and Custom Housebuilding Plots shall be marketed 

and made available to those on the Self-Build and Custom Housebuilding 

Register and which FOR THE AVOIDANCE OF DOUBT shall include the length 

of that marketing period and provisions which allow the Self-Build and Custom 

Housebuilding Plots to be sold as open Market Dwellings in the event that the 

Self-Build and Custom Housebuilding Plots are not disposed of those on the 

Self-Build and Custom Housebuilding Register following 24 months of marketing 

(or such other marketing period as may be agreed between the Owner and the 

Borough Council and District Council). 

“Self-Build and Custom Housebuilding Register” means the Borough Council and the 

District Council’s custom build registers maintained pursuant to section 1 of the Self- 

build and Custom Housebuilding Act 2015 (as amended).  

“Serviced Condition” means in relation to the land to be used for Affordable Housing 

or Self-Build and Custom Housebuilding (as the case may be) the remediation of the 

land to a standard fit for its end use and the provision of roads, sewers, gas, electricity 

and telecommunications to the boundary of the Site in accordance with a scheme that 

the Owner shall submit to the Borough Council and the District Council for approval (such 

approval not to be unreasonably withheld or delayed).       

"Shared Ownership Housing" means a form of tenure granted by lease by the RPSH 

to be disposed pursuant to shared ownership arrangements within the meaning of 

Section 70(4) of the Housing and Regeneration Act 2008 whereby a purchaser is able 

to purchase a share of the equity in an Affordable Housing Unit at a minimum of 25% 

and a maximum of 75% initially (at the option of the buyer) and pay an annual rent of up 

to 2.75% on the Retained Equity with no limitation on the aggregate equity that can be 

subsequently acquired by the purchaser  (or such other rent or form of lease as may be 

approved in writing by the Borough Council and District Council) and “Shared 

Ownership Lease” shall be interpreted accordingly. 

"Shared Ownership Unit" means a unit of Affordable Housing to be made available by 

a RPSH under a Shared Ownership Lease. 

"Site" means the land off Bullens Green Lane, Colney Heath, AL4 0QQ all of which land 

is shown for identification purposes only edged red on Plan 1. 

“Social Rented Housing” means Affordable Housing which is managed by local 

authorities or the RPSH and where the rent is no higher than the Target Rent and “Social 

Rented Housing Units" and “Social Rent” shall be construed accordingly.   



“SPONS Index” means the index linked by reference to the price adjustment formula for 

construction contracts in the monthly bulleting of indices published by the Building Cost 

Information Service (BCIS) as collated into a single index known as the Price Adjustment 

Formulae Indices (Civil Engineering) Series 2.   

"Sports England" means the executive non-departmental public body responsible for 

growing and developing grassroots sport and getting more people active in England and 

includes any successor body exercising similar functions. 

"Sports Facility Calculator" means the sports facility calculator published by Sports 
England or such other calculator approved by the District Council and the Borough 
Council in writing. 

“Staircasing” means the purchase by the owner of additional equity in a Shared 

Ownership Unit and “Staircased” shall be construed accordingly.  

“Target Rent” means target rents for Social Rented Housing (or its equivalent) as 

determined through the national rent regime and published from time to time by the 

Regulator or such other body as may replace the Regulator, having responsibility for 

setting target rents for social housing. 

“Traffic Regulation Order” means an order pursuant inter alia to the Road Traffic 

Regulation Act 1984 to regulate the speed limit along Bullens Green Lane Road in order 

to facilitate use of the proposed new access to the Site.            

“Transfer” means the transfer of the freehold or grant of a lease for a term of at least 

125 years unless otherwise agreed in writing with the Borough Council and District 

Council and “Transferred” shall be construed accordingly.    

"Travel Plan" means a written plan setting out a scheme to encourage regulate and 

promote sustainable travel measures for owners, occupiers, and visitors to the 

Development. 

"Travel Plan Annual Review" means an annual study reviewing and monitoring the 

provisions of the Travel Plan (as more fully set out therein). 

"Travel Plan Co-ordinator" means a person appointed by the Owner and approved by 

the County Council who shall be responsible for managing on behalf of the Owner the 

implementation, monitoring, reporting, and review of the Travel Plan and the day to day 

management of the steps identified in the Travel Plan in order to achieve its objectives 

and targets. 

"Travel Plan Evaluation and Support Contribution" means the sum of six thousand 

pounds (£6,000) ((index linked as provided for in clause 9.4 of this Deed).   

"Travel Plan Guidance" means the County Council's published guidance dated March 

2020 which is appended to this Deed at appendix 2 or such version as at the date of 

submission of the Travel Plan. 

“Waste and Recycling Contribution” means a sum  to be calculated in accordance 

with the applicable table at Appendix 4 of this Deed based on the number of Dwellings 

and mix to be provided pursuant to the Planning Permission and any Reserved Matters 



within the Borough Council's administrative area  (index linked as provided for in clause 

10.1 of this Deed) towards the provision of household waste bin and mini recycling centre 

and for no other purpose.   

“Water Scheme” means either (i) the proposal prepared by or approved by the water  

undertaker for the area pursuant to the Water Industry Act 1991 to provide mains water 

services for the Development whether by means of new mains or extension to or 

diversion of existing services or (ii) where existing water services are to be used the 

details of the Dwellings and the water supply to them  

"Working Day" means any day which is not a Saturday, a Sunday, a bank holiday or a 

public holiday in England. 

“Works” means  

(i) the highway works shown in principle only on drawing numbered 18770-FELL-5-500 

Rev B annexed to Appendix 3 of this Deed  which works shall for the avoidance of doubt 

include site access and associated works to facilitate the Traffic Regulation Order;  

(ii) the construction of a new footway/pedestrian link to Fellowes Lane from the site, 

along the southern boundary of Fellowes Lane to the existing network at Admirals Close 

as shown in principle only on drawing numbered 18770-fell-5-501A annexed to Appendix 

3 of this Deed 

(iii) together with such ancillary works as may be required by the County Council’s 

Director of Environment & Infrastructure to facilitate the Development which ancillary 

works may without prejudice to the generality of the foregoing include the provision of 

street lighting traffic signs carriageway markings footways cycle-ways street furniture 

and drainage and any necessary alterations to statutory undertakers’ equipment 

"Youth Contribution" means the sum calculated in accordance with  the table set out 

in Schedule 4 by reference to the type size tenure and number of Dwellings and by 

reference to the rows preface “Youth facilities” such sum to be index linked as provided 

in clause 9.1. 

1.2 Clause headings shall not affect the interpretation of this Deed. 

1.3 Words importing one gender shall include all other genders and words of the singular 

shall include the plural and vice versa. 

1.4 The reference to any statute or section of a statute includes any modification extension 

or re-enactment of that Act for the time being in force and shall include all instruments 

orders plans regulations permissions and directions for the time being made issued or 

given under that Act or deriving validity from it. 

1.5 Any reference to a clause, a paragraph or a schedule is unless the context otherwise 

requires a reference to a clause, a paragraph or a schedule of this Deed and any 

reference to a sub clause is a reference to a sub clause of the clause in which the 

reference appears. 

1.6 Reference to the Site includes any part of it. 



1.7 Where two or more people form a party to this Deed the obligations they undertake may 

be enforced against them all jointly or against each of them individually. 

1.8 References to any party to this Deed shall include the successors in title to that party 

and to any person deriving title through or under that party and in the case of the Borough 

Council, the District Council and the County Council the successors to their respective 

functions. 

1.9 Any covenant by the Owner not to do any act or thing includes a covenant not to permit 

or allow the doing of that act or thing and words denoting an obligation on the Owner to 

do any act matter or thing include an obligation to procure that it be done. 

2. Effect of this Deed 

2.1 This Deed is made pursuant to section 106 of the 1990 Act. 

2.2 The covenants, restrictions and requirements imposed upon the Owner under this Deed 

are planning obligations for the purposes of section 106 of the 1990 Act and are 

enforceable by the Borough Council, the District Council and / or the County Council (as 

the case may be) as local planning authorities against the Owner of the Site. 

2.3 To the extent that any of the obligations contained in this Deed are not planning 

obligations within the meaning of the Act they are entered into pursuant to the powers 

contained in Section 111 of the Local Government Act 1972 Section 1 of the Localism 

Act 2011 and all other enabling powers. 

2.4 The Parties are satisfied that the planning obligations secured by this Deed are: 

(a) necessary to make the Development acceptable in planning terms; and 

(b) directly related to the Development; and 

(c) fairly and reasonably related in scale and kind to the Development; and 

(d) compliant in all other aspects with Regulation 122 of the Community 
Infrastructure Levy Regulations 2011     

2.5 The Owner enters into the obligations (for themselves and their successors in title and 
persons deriving title from the Owner) with the Borough Council and the District Council 
and the County Council with the intent that the obligations contained in this Deed shall 
be enforceable not only against the Owner but also against the successors in title of the 
Owner and any person claiming through or under the Owner an interest or estate in the 
Site or any part thereof 

2.6 For the avoidance of doubt: 

(a) where any obligations in this Deed are expressed to require the approval, 
consent or agreement of the Borough Council and District Council: 

(i) the Borough Council shall be responsible for issuing any approval, 
consent or agreement in accordance with its planning policies relating to 
obligations affecting those parts of the Site within its administrative area; 
and 



(ii) the District Council shall be responsible for issuing any approval, consent 
or agreement in accordance with its planning policies relating to 
obligations affecting those parts of the Site within its administrative area. 

(b) where any obligations, covenants, undertakings or restrictions in this Deed are 
expressed to be given to the Borough Council and/or District Council: 

(i) the Borough Council shall be the enforcing authority for any obligations, 
covenants, undertakings or restrictions affecting those parts of the Site 
within its administrative area; and 

(ii) the District Council shall be the enforcing authority for any obligations, 
covenants, undertakings or restrictions affecting those parts of the Site 
within its administrative area. 

3. Conditionality 

3.1 Subject to clauses 3.1 to 3.4 of this Deed, the provisions of this Deed shall come into 

effect immediately upon completion of this Deed PROVIDED THAT clause 4.1 of this 

Deed and the obligations in the Schedules to this Deed shall not have effect unless and 

until: 

(a) the Planning Inspector has issued the Planning Permission; and 

(b) Commencement of Development has occurred save for those obligations 

required to be complied with prior to Commencement. 

3.2 The planning obligations contained within this Deed are conditional upon the Planning 

Inspector finding that such planning obligations are: 

(a) necessary to make the Development acceptable in planning terms; and 

(b) directly related to the Development; and 

(c) fairly and reasonably related in scale and kind to the Development.. 

3.3 If the Planning Inspector concludes that any planning obligation contained within this 

Deed is incompatible with one or more of the tests for planning obligations set out at 

Regulation 122 of the Community Infrastructure Levy Regulations 2010 (as amended) 

and/or the NPPF and accordingly attaches no weight to the obligation in determining the 

Appeal then the relevant obligation shall, from the date of the Planning Inspector's 

decision letter, cease to have effect and the Developer and the Owner shall be under no 

obligation to comply with the obligation but such cancellation shall not affect the validity 

or enforceability of the remaining provisions of this Deed which shall remain in full force 

and effect. 

3.4 For the avoidance of doubt, none of the planning obligations in this Deed will be binding 

if: 

(a) the Planning Inspector dismisses the Appeal such that the Planning Permission 

is not granted; or 



(b) the Planning Inspector finds that none of the planning obligations contained 

within this Deed satisfy the tests for planning obligations set out at Regulation 

122 of the Community Infrastructure Levy Regulations 2010 (as amended), or 

that the obligations are otherwise not required, and accordingly attaches no 

weight to the obligations in determining the Appeal. 

4. Owner and Developer Covenants 

4.1 The Owner covenants with the Borough Council, the District Council and the County 

Council:- 

(a) to observe and perform the covenants restrictions stipulations and obligations 

contained in schedule 1 hereto; 

(b) to observe and perform the covenants restrictions stipulations and obligations 

contained in 0 hereto;  

(c) to observe and perform the covenants restrictions stipulations and obligations 

contained in schedule 3 hereto; 

(d) to observe and perform the covenants restrictions stipulations and obligations 

contained in schedule 4 hereto; 

4.2 The Developer acknowledges and agrees: 

(a) That this Deed has been entered into by the Owner at its request and with its 
consent. 

(b) That the Site shall be bound by the obligations contained in this Deed. 

(c) That on acquiring an interest in the Site it shall be bound by the Owner's 
covenants restrictions stipulations and obligations contained within this Deed as 
a successor in title to the Owner  

(d) To pay the Borough Council’s Monitoring Fee to the Borough Council forthwith 
in the event that the Appeal is allowed. 

(e) Prior to or upon completion of this Deed, to pay the reasonable legal costs of the 
Borough Council, the District Council and the County Council in connection with 
the preparation negotiation and completion of this Deed    

5. Notices 

5.1 The Owner covenants with the Borough Council, the District Council and the County 

Council:- 

(a) to give the Borough Council, the District Council and the County Council no less 

than twenty (20) Working Days' notice  of  the  Commencement  Date  such  

notice  to  be  given  prior  to the Commencement Date in writing using the 

proforma set out in Schedule 5 hereto;  



(b) to give the Borough Council, the District Council and the County Council no less 

than five (5) Working Days' notice of the Occupation of the Development such 

notice to be given prior to Occupation in writing using the proforma set out in 

Schedule 5 hereto; and 

(c) to give the Borough Council, the District Council and the County Council no less 

than five (5) Working Days notice of the Practical Completion of the Development 

such notice to be in writing using the pro-forma set out in schedule 5 hereto. 

6. Covenants by the Borough Council and the District Council 

6.1 The Borough Council and the District Council separately covenant with the Owner:

(a) To provide written confirmation at the written request of the Owner, of the 

discharge of the obligations contained in this Deed when satisfied that such 

obligations have been performed; 

(b) To act reasonably, properly and diligently in exercising their discretion and 

discharging their functions under this Deed. In particular, where any notice, 

consent, approval, authorisation, agreement, or other similar affirmation is 

required under the terms of the Deed, the Borough Council and the District 

Council will not unreasonably withhold or delay such notice, consent, approval, 

authorisation, agreement or other similar affirmation; 

(c) To use all sums received from the Owner under the terms of this Deed for the 

purpose(s) specified in this Deed for which they are paid; 

(d) At any time prior to the expiry of the expenditure period for any contribution 

pursuant to paragraph 6.1(e) below, the Owner shall be entitled to request from 

the Borough Council and the District Council (as applicable) and the Borough 

Council and the District Council (as applicable) shall  provide such evidence as 

may reasonably be required to account for the Borough Council and the District 

Council’s expenditure (as applicable) and use of the relevant contribution as at 

the date of the Owner's request and in each instance such evidence shall be 

disclosed to the Owner within 20 Working Days; 

(e) Upon written request to repay to the person who paid it any sums received from 

the Owner pursuant to this Deed which have not been expended or contractually 

committed in accordance with the provisions of this Deed within five (5) years of 

the date of the receipt PROVIDED THAT  such written request shall only be 

made within one (1) year commencing from the date of expiry of the 

aforementioned five (5) year period and in the event of no written request being 

made within such period any unexpended sum together with accrued interest 

shall be released to the Borough Council and the District Council (as applicable)  

without limitation and free from any liability and obligations on the part of the 

Borough Council and the District Council (as applicable); and 

(f) the Borough Council and District Council shall act in good faith and shall co-

operate with each other to facilitate the discharge and performance of all 

obligations contained herein. 



7. Covenants by the County Council 

7.1 The County Council covenants with the Owner: 

(a) To provide written confirmation at the written request of the Owner, of the 

discharge of the obligations contained in this Deed when satisfied that such 

obligations have been performed and following receipt by the County Council of 

its reasonable costs of providing such written confirmation. 

(b) Where the approval, consent, expression of satisfaction, agreement, 

confirmation or certification of the County Council  is reasonably required  in 

connection with the terms of this Deed such approval, consent, expression of 

satisfaction, agreement, confirmation, or certification shall not be unreasonably 

withheld or delayed.   

(c) To use all sums received from the Owner under the terms of this Deed for the 

purposes specified in this Deed for which they are paid. 

(d) Upon written request to repay to the person who paid it any sums received by 

the County Council pursuant to this Deed which have not been expended or  

committed to be spent for the purposes set out  in this Deed  ten (10) years of 

the date of the receipt by the County Council of the notice of Practical Completion 

of the Development in accordance with clause 5.1 (c ) above of this Deed.   

8. Reserved Matters 

8.1 When submitting any Reserved Matters the Owner shall:

(a) submit to the County Council the County Council Contributions Report for its 

written approval; 

(b) submit to the Borough Council and District Council the Borough Council and 

District Council Contributions Report for the written approval of the Borough 

Council and District Council.   

8.2 Not to Commence or cause or permit Commencement in respect of any Development 

authorised by Reserved Matters unless and until the County Council, Borough Council 

and District Council have approved the County Council Contributions Report and the 

Borough Council and District Council Contributions Report (as applicable) in relation to 

that Reserved Matters. 

9. Indexation- County Council Contributions 

9.1 The Library Contribution and the Youth Contribution shall each be index linked by 

reference to any increase from the PUBSEC Index figure of 175 to the finalised figure 

applicable to the quarter in which the Library Contribution and the Youth Contribution 

are paid 

9.2 The Primary Education Contribution and the Secondary Education Contribution shall 

each be index linked by reference to any increase from the finalised BCIS Index figure 

applicable to the first quarter of 2020 to the finalised figure applicable to the quarter in 



which the Primary Education Contribution and the Secondary Education Contribution are 

paid. 

9.3 Where any County Council Contribution is required to be index linked by reference to 

the PUBSEC Index the sum payable shall be increased in accordance with increases in 

the PUBSEC Index by the application of the formula A = B x (C ÷ D) where: 

A  is the total amount to be paid; 

B  is the principal sum stated in this Deed; 

C  is the PUBSEC Index for the date upon which the payment described below is 

actually paid; 

D is the PUBSEC Index figure of 175; and 

C÷D is equal to or greater than 1 

9.4 Where any sum is required to be index linked by reference to the BCIS Index the sum 
payable shall be increased in accordance with any increase in the BCIS Index by the 
application of the formula A = B x (C ÷ D) where:- 

A is the total amount to be paid; 

B is the principal sum stated in this deed; 

C is the BCIS Index for the date upon which the  payment described below is  actually 
paid and; 

D is the finalised BCIS Index figure applicable to the first quarter of 2020 

C ÷ D is equal to or greater than 1 

9.5 The Travel Plan Evaluation and Support Contribution shall be index linked by reference  

to any increase in the RPI from May 2014 to the date on which the Travel Plan Evaluation 

and Support Contribution is paid 

9.6 The Bus Stop Contribution shall be index linked to any increase in the in the SPON’s 
Index from July 2006 to the date on which the Bus Contribution is paid 

9.7 Where any sum to be paid to the County Council under the terms of this Deed is required 
to be index linked then an interim payment shall initially be made based on the latest 
available forecast figure  (or figures as the case may be) at the date of payment and any 
payment or payments by way of adjustment shall be made within ten (10) Working Days 
of written demand by the County Council or the payer of the interim payment (as the 
case may be) once the relevant indices have been finalised 

9.8 If prior to receipt by the County Council of the Primary Education Contribution the 
Secondary Education Contribution the Library Contribution or the Youth Contribution the 
County Council incurs expenditure in relation to matters of the type or description or 
service to be funded from such contribution the need for which  arises from or in 
anticipation of the Development then the County Council may following receipt of the 
relevant contribution deduct that expenditure from the relevant contribution. 



10. Indexation- Borough Council and District Council Contributions   

10.1 The Green Space Contribution and the Waste and Recycling Contribution shall each be 
indexed linked to increases in the PUBSEC Index by the application of the formula A = 
B x (C ÷ D) where: 

A  is the total amount to be paid; 

B  is the principal sum stated in this Deed; 

C  is the PUBSEC Index for the date upon which the payment described below is 

actually paid and; 

D is the PUBSEC Index figure of 178; and 

C÷D is equal to or greater than 1 

10.2 The Indoor Sports Facilities Contribution and the Outdoor Sports Facilities Contribution 
shall be index linked to increases in the PUBSEC Index by the application of the formula 
A = B x (C ÷ D) where: 

A is the total amount to be paid; 

B is the principal sum stated in this Deed; 

C is the PUBSEC Index for the date upon which the payment is actually due and; 

D is the PUBSEC Index figure at the date of Reserved Matters Approval   

C ÷ D is equal to or greater than 1 

10.3 The Community Healthcare Contribution, the General Medical Services Contribution, 
and the Mental Health Contribution shall be index linked to increases in the PUBSEC 
Index by the application of the formula A = B x (C ÷ D) where: 

A is the total amount to be paid; 

B is the principal sum stated in this Agreement; 

C is the PUBSEC Index for the date upon which the payment is actually paid and; 

D is the PUBSEC Index figure at Q4 2020 

C ÷ D is equal to or greater than 1 

11. Miscellaneous 

11.1 This Deed shall be registerable as a local land charge by both the Borough Council and 

the District Council. 

11.2 Notwithstanding the provisions of the Contracts (Rights of Third Parties) Act 1999 

nothing in this Deed confers or purports to confer any right to enforce any of the terms 

and provisions herein on any person who is not a party hereto or a successor in title or 

a statutory successor to a party hereto. 



11.3 No person shall be liable for any breach of a covenant, restriction or obligation contained 

in this Deed after it has parted with all its interest in the Site except in respect of any 

breach subsisting prior to parting with such interest. 

11.4 Any notice to the parties hereto under this Deed shall be deemed to be sufficiently served 

if delivered personally or  by recorded delivery service to the following officials/persons 

at the respective addresses hereinafter specified (or to such other address as may be 

notified in writing by the relevant party from time to time): 

In respect of the Owner: In respect of the Developer: 

Maureen Elsie Lesley Franklin-Smith, 

Little Orchard, Roestock Lane, Colney 

Heath, AL4 OPP 

Eileen Kay Lawrence, 22 Greyfriars Close 

Bognor Regis, PO21 5RH 

Raymond Kenneth Franklin, 32 Poppy 

Field, Biggleswade, SG18 8TU 

Canton Ltd, Level 6, 10A Prospect Hill, 

Douglas, Isle of Man, IM1 1EJ  

In respect of the Borough Council: In respect of the District Council: 

The Head of Planning,Welwyn Hatfield 

Borough Council,Council Offices  

The Campus,Welwyn Garden City  

Herts, AL8 6AE 

Ref: 6/2020/2248/OUTLINE  

 Head of Planning and Building Control, St 

Albans City and District Council, The 

Council Offices, Civic Centre, St Peter’s 

Street, St Albans, Hertfordshire, AL1 3JE 

(ref: 5/2020/1992) 

In respect of the County Council: 

The Chief Legal Officer 
Hertfordshire County Council 
County Hall 
Pegs Lane 
Hertford 
SG13 8DE 
Ref: 016165
Save that notices pursuant to Schedule 3 

(Fire Hydrants) shall be sent to the person 

mentioned in paragraph 1.7 of Schedule 3

11.5 Insofar as any clause or clauses of this Deed are found (for whatever reason) to be 

invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not 

affect the validity or enforceability of the remaining provision of this Deed. 

11.6 Nothing in this Deed shall be construed as restricting the exercise by the Borough 

Council, the District Council or the County Council of any powers exercisable by them 

respectively under the 1990 Act or under any other Act or authority. 



11.7 No waiver whether express or implied by the County Council or Council of any breach 

or default by the Owner in performing or observing any of the obligations contained 

herein shall constitute a continuing waiver and no such waiver shall prevent the Borough 

Council, the District Council or the County Council from enforcing the relevant obligations 

or from acting upon any subsequent breach or default. 

11.8 This Deed shall cease to have any effect (insofar only as it has not been complied with) 

if the Planning Permission shall be quashed revoked modified without the consent of the 

Owner or otherwise withdrawn or if the Commencement Date has not been initiated in 

accordance with section 56 of the 1990 Act before the expiration of the period specified 

in the Planning Permission. 

11.9 The Owner shall give the Borough Council, the District Council and the County Council 

written notice of any change of ownership interests in the Site (save for any sale, lease, 

transfer, mortgage, or other disposal of an individual Dwelling) occurring before all of the 

obligations under this Deed have been discharged such notice to give details of the 

transferee's full name and registered office (if a company or usual address if not) 

together with the area of the Site purchased by reference to a plan and to be delivered 

as soon as practicable following the change of ownership. 

11.10 Nothing in this Deed shall prohibit or limit the right to develop any part of the Site in 

accordance with a planning permission (other than the Planning Permission) granted 

(whether or not on appeal) after the date of this Deed 

12. Dispute Resolution 

12.1 One party may by serving notice on all the other parties (the Notice) require a dispute to 

be referred to an expert for determination. 

12.2 The Notice must specify: 

(a) The nature, basis and brief description of the dispute; 

(b) The clause or paragraph of a schedule or appendix pursuant to which the dispute 

has arisen; and 

(c) The proposed expert. 

12.3 The expert may be agreed upon by the parties and in the absence of such agreement 

within one (1) month of the date that the notice is issued pursuant to clause 12.1 of this 

Deed either party may request the following nominate at their joint expense: 

(a) If such dispute relates to matters concerning the construction, interpretation 

and/or the application of the Deed, the Chairman of the Bar Council to nominate 

their expert; 

(b) If such dispute relates to matters requiring a chartered surveyor, the President 

of the Royal Institution of Chartered Surveyors to nominate their expert; 



(c) If such dispute relates to matters requiring a specialist chartered accountant the 

President of the Institute of Chartered Accountants in England and Wales to 

nominate their expert;  

(d) If such dispute relates to Affordable Housing the expert shall be nominated by 

the President of the Royal Town Planning Institute; and 

(e) In all other cases, the President of the Law Society to nominate the expert 

provided that if a dispute relates to a matter falling within two or more  clauses 

12.3(a) to 12.3(d) of this Deed the President of the Law Society may nominate 

such person or persons falling within the description of clauses 12.3(a) to 12.3(d) 

as they think appropriate including joint experts. 

12.4 If any expert nominated or appointed pursuant to clause 12.3 of this Deed shall did or 

decline to act another expert may be appointed in their place in accordance the provision 

of clause 12.3 of this Deed. 

12.5 The expert will be appointed subject to an express requirement that they reach their 

decision and communicates it to Parties within the minimum practicable timescale 

allowing for the nature and complexity of the dispute and in any event not more than 

twenty (20) Working Days of the notice of their appointment. 

12.6 Notice in writing of the appointment of an expert shall be given by the expert to the 

parties and he shall invite the parties to submit within ten (10) Working Days of the notice 

of the appointment written submissions and supporting material and will afford to the 

parties an opportunity to make counter submission within a further five (5) Working Days 

in respect of any such submission and material. 

12.7 The expert shall act as an expert and not an arbitrator. The expert shall consider any 

written representations and supporting material submitted pursuant to clause 12.6 of this 

Deed and shall determine the dispute in accordance with his own professional judgment.  

12.8 The expert shall give notice of his decision in writing and his decision will (in the absence 

of manifest error) be final and binding on the parties hereto. 

12.9 If for any reason the expert fails to make a decision and give notice thereof the Party or 

parties may apply to the President of the Law Society for a substitute to be appointed in 

his place. 

12.10 The expert’s costs shall be in the expert’s award or in the event that they make no award, 

such costs will be borne by the parties to the dispute in equal shares. 

12.11 Nothing in this clause 12 shall be taken to fetter the parties’ ability to seek legal redress 

in the Courts (or otherwise) for any breach of the obligations in this Deed 

12.12 For the avoidance of doubt references to ‘party’ and ‘parties’  in this clause 12  do not 

include the County Council and the County Council shall not be required to take part in 

nor submit to nor be bound by the provisions of this clause 12. 



13. Planning consents granted pursuant to Section 73 of the Act 

13.1 In the event that any new planning permission(s) are granted by the Borough Council or 

District Council pursuant to Section 73 of the Act (as amended) and unless otherwise 

agreed by  the District Council and the Borough Council , with effect from the date that 

the any new planning permission is granted pursuant to Section 73 of the Act (as 

amended): 

(a) The obligations in this Deed shall (in addition to continuing to bind the Site in 

respect of the Planning Permission) relate to and bind all subsequent planning 

permission(s) in respect of the Site granted pursuant to Section 73 of the Act and 

the Site itself without the automatic need to enter into any subsequent deed of 

variation or new agreement pursuant to Section 106 of the Act;  

(b) The definitions of Application, Development and Planning Permission in this 

Agreement shall be construed to include references to any applications under 

Section 73 of the Act, the planning permission(s) granted thereunder and the 

development permitted by such subsequent planning permission(s) and 

(c) This Deed shall be endorsed with the following works in respect of any future 

Section 73 application: “The obligations in this Deed relate to and bind the Site 

in respect of which a new planning permission referenced [  ] 

has been granted pursuant to Section 73 of the Town and Country Planning Act 

1990 (as amended)”

13.2 Nothing in this clause 13 of this Deed shall fetter the discretion of the Borough Council 

and the District Council in determining any application(s) under Section 73 of the Act or 

the appropriate nature and/or quantum of Section 106 obligations in so far as they are 

materially different to those contained in this Deed.                                         

14. Mortgagees etc. 

14.1 The obligations in this Deed shall not be enforceable against: 

(a) any mortgagee or Chargee of the Site from time to time unless such mortgagee 

or Chargee takes possession of the Site in which case it too will be bound by the 

obligations as if it were a person deriving title from the Owner; 

(b) any statutory undertaker or public authority which has or acquires an interest in 

the Site for the purposes of the provision or connection of electricity, gas, water, 

drainage, or telecommunications services or for any other statutory function; 

(c) save for the restrictions on Occupation and use set out within this Deed,  any 

freehold or leasehold owner or occupier of an individual Dwelling or their 

respective mortgagee or charge or their successors in title and, in addition, if the 

Inspector or Secretary of State pursuant to his/ her determination of the Appeal 

considers that it complies with the tests set out in Regulation 122 of the 

Community Infrastructure Regulations 2010 (as amended)   PROVIDED THAT 

covenants restrictions and obligations in favour of the County Council (including 

the County Contributions, the Works and Water Scheme (Fire Hydrants) shall 

have been first complied with;   



(d) With the exception of the obligations in Schedule 2, this Deed shall not be binding 

upon or enforceable against the Open Space Management Company. 

15. Jurisdiction 

This Deed is to be governed by and interpreted in accordance with the law of England 

and subject to the exclusive jurisdiction of the English Courts. 

In witness whereof the Parties hereto have executed this Deed on the day and year first before 

written. 



SCHEDULE 1 

The Owner's Covenants  

1. County Council Contributions 

1.1 The Owner hereby covenants with the County Council: 

(a) To pay the Primary Education Contribution to the County Council prior to the 

Commencement Date as a contribution to be applied by the County Council 

towards the costs of the New Primary School 

(b) To pay the Secondary Education Contribution to the County Council prior to the 

Commencement Date as a contribution to be applied by the County Council 

towards the costs of the New Secondary School 

(c) To pay the Library Contribution to the County Council prior to the 

Commencement Date as a contribution to be applied by the County Council 

towards the costs of improvements to the Creator Space area at Hatfield Library 

(d) To pay the Youth Contribution to the County Council prior to the Commencement 

Date as a contribution to be applied by the County Council towards the costs of 

making increased provision at Hatfield Young People’s Centre  

(e) to pay the Travel Plan Evaluation and Support Contribution to the County Council 

prior to Occupation of any part of the Development as a contribution to be applied 

by the County Council towards the costs of evaluating administering and 

monitoring the objectives of the Travel Plan 

(f) Not to Commence nor cause nor permit Commencement until the Primary 

Education Contribution the Secondary Education Contribution the Library 

Contribution and the Youth Contribution have all been paid to the County Council 

in accordance with paragraphs 1.1(a) to 1.1(d) inclusive of this Schedule 1.   

(g) not to Occupy nor cause nor permit Occupation of any part of the Development 

until the Travel Plan Evaluation and Support Contribution has been paid to the 

County Council 

(h) To pay the Bus Stop Contribution to the County Council prior to Occupation of 

any part of the Development as a contribution to be applied by the County 

Council to the costs of improvements to accessibility (including but not limited to 

kassal kerbs) of bus stops (south-bound and north- bound) at Colney Heath, Hall 

Gardens.    

(i) Not to Occupy nor cause nor permit Occupation of any part of the Development 

until the Bus Stop Contribution has been paid to the County Council in 

accordance with paragraph 1.1(h) of this Schedule 1. 



2. Borough Council Contributions  

2.1 The Owner hereby covenants with the Borough Council : 

(a) To pay the Indoor Sports Facilities Contribution, the Outdoor Sports Facilities 

Contribution, and the Green Space Contribution prior to Commencement of the 

Development;  

(b) To pay the Waste and Recycling Contribution prior to Occupation of the First 

Dwelling;         

(c) Not to Occupy or cause or permit Occupation of any Dwelling unless and until 

the Indoor Sports Facilities Contribution, the Outdoor Sports Facilities 

Contribution, the Green Space Contribution and the Waste and Recycling 

Contribution have been paid to the Borough Council  

(d) To pay the Community Healthcare Contribution, the General Medical Services 

Contribution, and the Mental Health Contribution prior to Occupation of the 

twentieth (20th dwelling); and 

(e) Not to Occupy or cause or permit Occupation or use of more than nineteen (19) 

Dwellings until the Community Healthcare Contribution, the General Medical 

Services Contribution and the Mental Health Contribution have been paid to the 

Borough Council.    

2.2 If. prior to the receipt of any of the Borough Council Contributions, the Borough Council, 

any other relevant statutory authority and/or any body which is allocated money pursuant 

to this Deed incurs any expenditure in providing or enhancing facilities or services 

pursuant to any Borough Council Contributions the need for which arises from or in 

anticipation of the Development then the recipient of the Borough Council Contribution 

may immediately following receipt deduct from it such expenditure incurred. 

3. District Council Contributions  

3.1 The Owner hereby covenants with the District Council: 

(a) To pay the District Community Facilities Contribution prior to Commencement of 

the Development; and 

(b) Not to Commence or cause or permit Commencement until the District 

Community Facilities Contribution has been paid in full in accordance with 

paragraph 3.1(a) of this Schedule. 

3.2 If, prior to the receipt of any of the District Community Facilities Contribution, the District 

Council, any other relevant statutory authority and/or any body which is allocated money 

pursuant to this Deed incurs any expenditure in providing or enhancing facilities or 

services pursuant to any  District Council Contributions the need for which arises from 

or in anticipation of the Development then the recipient of the District Council 

Contribution may immediately following receipt deduct from it such expenditure incurred. 



4. Travel Plan and Transportation Provisions 

4.1 The Owner hereby covenants with the County Council as follows: 

(a) Prior to Occupation of any part of the Development: 

(i) To submit a draft Travel Plan for written approval to the County Council 

and obtain such approval and for the avoidance of doubt the Travel Plan 

shall be based on and accord with the Travel Plan Guidance and shall 

further contain as many of the provisions of the Travel Plan Guidance as 

in the opinion of the County are appropriate to the nature of the 

Development;  

(i) To nominate a Travel Plan Coordinator for written approval of the County 

and obtain such approval and such nomination shall include contact 

details full particulars and curriculum vitae of the proposed Travel Plan 

Coordinator and the nature of their relationship to the Owner; and 

(d) To appoint and retain the Travel Plan Coordinator at its own expense which 

retention shall endure for a period of 5 years from full Occupation of the 

Development or throughout the duration of use of the Development as 

determined by the Inspector or Secretary of State pursuant to his/her 

determination of the Appeal.  

4.2 Not to Occupy nor cause nor permit Occupation of any part of the Development until the 

Travel Plan has been submitted to and approved by the County Council and until the 

Travel Plan Coordinator has been appointed by the Owner.  

4.3 At all times during Occupation of the Development to:

(a) comply with the terms of the Travel Plan including but not limited to implementing 

any actions by the specified dates in the relevant Travel Plan; 

(b) promote and publicise the agreed Travel Plan to Owners, occupiers and visitors 

to the Development; 

(c) implement the Travel Plan by the dates or within the time limits set out in the 

Action Plan section of the Travel Plan; 

(d) carry out the Travel Plan Annual Review twelve (12) calendar months from the 

date of first Occupation of the Development and on each anniversary of the said 

twelve (12) calendar months and then annually on the corresponding calendar 

month for a period of five (5) years following full Occupation of the Development 

and submit a written report setting out the findings of such review to the County 

within three (3) calendar months from the dates of each Travel Plan Annual 

Review such report shall include (but shall not be limited to) recommendations 

for amendments or improvements to the approved Travel Plan and whether or 

not the objectives of the Travel Plan have been achieved; 

(e) comply with any variations or amendments to the Travel Plan permitted by this 

Agreement  which shall in addition include any amendments or improvements 



reasonably required by the County Council following review of the report 

submitted pursuant to  clause 4.3(d )  above and notified in writing to the Owner.  

(f) include in any transfer tenant's lease or occupier's licence of any part or parts of 

the Site a covenant that the purchaser tenant or occupier will comply  with the 

approved Travel Plan for such part or parts of the Site and further that they will 

use all reasonable endeavours to enforce such obligation against any such 

purchaser tenant or occupier; 

(g) within twenty (20) Working Days of the transfer or letting of the Site or any part 

or parts thereof to procure the delivery to the County Council of a notice giving 

the following details:  

(i) the name and address of the purchaser and/or tenant; 

(ii) a description of the premises demised;  

(iii) the length of the term; and 

(iv) a sufficient extract of the lease setting out the terms of the covenant 

expressed in favour of the County Council in relation to the Travel Plan.  

5. Self-Build and Custom Housebuilding Plots 

The Owner hereby covenants with the Borough Council and the District Council: 

5.1 Not to Commence the Development or permit Commencement until the Self-Build and 

Custom Housebuilding Scheme has been submitted to and approved by the Borough 

Council and the District Council (such approval not to unreasonably delayed or withheld). 

5.2 Unless otherwise agreed with the  Borough Council and the District Council in writing not 

to permit more than 50% of the Market Dwellings within the Borough Council's or District 

Council's respective administrative areas to be Occupied until the Self-Build and Custom 

Housebuilding Plots within the Borough Council's or District Council's respective 

administrative areas are made available in accordance with the approved Self-Build and 

Custom Housebuilding Scheme and have been provided in a Serviced Condition. 

5.3 Unless otherwise agreed with the  Borough Council and the District Council in writing (as 

part of the Self-Build and Custom Housebuilding Scheme or otherwise) the  Self-Build 

and Custom Housebuilding Plots shall only be provided and transferred for the provision 

of Self-Build and Custom Housebuilding to either: 

(a) Those on the Self-Build and Custom Housebuilding Register; 

(b) A Qualifying Self Build and Custom Housebuilding Developer; or 

(c) Such other person or persons approved in writing by the Borough Council and 

the District Council (such approval not to unreasonably delayed or withheld)) 

prior to any disposal of the Self-Build and Custom Housebuilding Plot in 

question. 



5.4 To give notice to the Borough Council and the District Council of the date of 

commencement of the date of marketing of each individual Self-Build and Custom 

Housebuilding Plot not later than 14 Working Days after that date.  

5.5 If after two (years) from the date of the commencement of marketing of the Self-Build 

and Custom Housebuilding Plots contracts for the sale of any of the Self-Build and 

Custom Housebuilding Plots have not been exchanged then: 

(a) The restrictions and obligations in paragraph 4 of this Schedule shall be released 

in relation to the relevant Self-Build and Custom Housebuilding Plot(s) and shall 

no longer apply to those Self Build and Custom Housebuilding Plot(s); and 

(b) The relevant Self- Build and Custom Housebuilding Plot(s) may be sold on the 

open market free from the provision of paragraph 4 of this Schedule; 

PROVIDED THAT: 

(c) the Owner has provided reasonable evidence demonstrating that the Self-Build 

and Custom Housebuilding Plots have been marketed at Market Value for a 

minimum period of two years from the date of the commencement of marketing 

of the Self-Build and Custom Housebuilding Plots in accordance with the 

approved Self-Build and Custom Housebuilding Scheme and that no or no 

sufficient demand at a realistic open market value can be demonstrated; and  

(d) the Borough Council and the District Council has agreed in writing that they are 

satisfied that the Self-Build and Custom Housebuilding Plots have been 

marketed for a minimum period of two years in accordance with the approved 

Self-Build and Custom Housebuilding Scheme from the date of the 

commencement of marketing of the Self-Build and Custom Housebuilding Plots 

in accordance with the approved Self-Build and Custom Housebuilding Scheme.      

6. BIODIVERSITY OFF SETTING CONTRIBUTION 

6.1 The Owner covenants with the Borough Council and District Council: 

(a) To Submit the Biodiversity Offsetting Scheme and the Biodiversity Onsite 

Compensation Scheme to the Borough Council and District Council for approval 

at the date of submission of the first Reserved Matters Application; 

(b) Not to commence Development until the Biodiversity Offsetting Scheme and the 

Biodiversity Onsite Compensation Scheme have been approved in writing by the 

Borough Council and District Council; 

(c) To pay the Borough Council and the District Council’s reasonable and proper 

costs incurred in evaluating and approving the Biodiversity Offsetting Scheme 

and the Biodiversity Onsite Compensation Scheme; 

(d) To fully implement the approved Biodiversity Offsetting Scheme prior to 

Occupation of the Development and thereafter to comply with the approved 

Biodiversity Offsetting Scheme (or any variations to such agreed in writing 



between the Owner and the Borough Council and District Council from time to 

time);     

(e) Prior to Occupation to pay: 

(i) 53% of the of the Biodiversity Offsetting Contribution to the Borough 

Council (or Nominee); and 

(ii) 47% of the Biodiversity Offsetting Contribution to the District Council (or 

Nominee); 

(f) Not to Occupy or permit Occupation or use of the Development unless and until 

the Biodiversity Offsetting Contribution has been paid in accordance with 

paragraph 6.1(e ) 

(g) To fully implement the approved Biodiversity Onsite Compensation Scheme in 

accordance with the programme set out therein PROVIDED THAT the approved 

Biodiversity Onsite Compensation Scheme shall be fully implemented prior to 

Occupation of more than 75% of the Dwellings and thereafter to comply with the 

approved Biodiversity Onsite Compensation Scheme (or any variations to such 

agreed in writing between the Owner and the Borough Council and District 

Council from time to time); 

(h) To submit the Biodiversity Onsite Compensation Certificate to the Borough 

Council and the District Council prior to Occupation of more than 75% of the 

Dwellings;  

(i) Not to Occupy or permit Occupation or use of more than 75% of the Dwellings 

unless and until the approved Biodiversity Onsite Compensation Scheme has 

been implemented in full and the Borough Council and District Council have 

received the Biodiversity Onsite Compensation Certificate. 

7. HIGHWAY WORKS 

7.1 The Owner covenants with the County Council: 

(a) Not to Commence the Development until the Section 278 Works Specification in 

relation to the Works has been submitted to and approved in writing by the 

County Council (such approval not to be unreasonably withheld or delayed). 

(b) Not to commence the Works until the Owner has entered into the Section 278 

Agreement with the County Council for the purposes of authorising the Works.  

(c) Not to Occupy nor cause nor permit Occupation of any part of the Development 

until such time as the Works have been completed by the Owner to the  

satisfaction of the County Council as evidenced by issue of a certificate of 

completion by the County Council’s Director of Environment & Infrastructure in 

respect of the Works in accordance with the Section 278 Agreement.  



(d) If the Inspector concludes and reports in her decision letter determining the 

Appeal that such an obligation complies with the tests set out in Regulation 122 

of the Community Infrastructure Regulations 2010 (as amended):   

(i) Not to Commence nor cause nor permit Commencement until it shall 

have applied to the County Council and secured its approval for the 

Traffic Regulation Order; and 

(ii) Not to Commence nor cause nor permit Commencement until the Traffic 

Regulation has been made and is in operation.      



SCHEDULE 2 - OPEN SPACE 

1. Prior to Commencement of Development, the Owner shall submit to the Borough Council 

and the District Council for approval (such approval not to be unreasonably withheld or 

delayed): 

1.1 The Open Space Scheme; 

1.2 The Open Space Programme; and 

1.3 The Open Space Management Scheme. 

2. The Owner shall not Commence Development until it has submitted to and obtained the 

Borough Council and the District Council’s written approval (such approval not to be 

unreasonably withheld or delayed) of: 

2.1 The Open Space Scheme; 

2.2 The Open Space Programme; and  

2.3 The Open Space Management Scheme. 

3. The Owner shall implement and fully comply with the approved Open Space Scheme, 

and the approved Open Space Programme.  

4. The Owner shall not Occupy or permit Occupation of the Development or any part 

thereof until the Open Space has been provided in accordance with the approved Open 

Space Scheme and the Borough Council and District Council have received the 

appropriate Open Space Certificates.      

5. The Owner further covenants with the Borough Council and the District Council to 

maintain the Open Space Land in accordance with the approved Open Space Scheme 

and Open Space Management Scheme until the date upon which the transfer described 

in paragraph 6 has been completed and until the relevant transfer has been completed 

if any tree or shrub or other planting seeding or turfing dies or becomes diseased or for 

any reason fails to become established during that period to reinstate or replace it as 

necessary with a tree or shrub or other plant or turfing of same size and species. 

6. The Owner further covenants with the Borough Council and District Council that not 

before the expiration of nine (9) months from the date of issue of the Open Space 



Certificate it shall transfer the Open Space Land to the Open Space Management 

Company. 

7. The Owner further covenants with the Borough Council and District Council to include in 

the transfers of the Open Space Land as appropriate to the Open Space Management 

Company: 

7.1 a covenant by the Open Space Management Company only to permit the Open Space 

Land to be utilised as grassed areas and/or play areas and/or parking areas and/or roads 

and/or open areas for recreation in accordance with this Deed; 

7.2 a covenant by the Open Space Management Company to maintain the Open Space 

Land in perpetuity in accordance with the approved Open Space Management Scheme 

and Open Space Scheme and to allow public access to the Open Space 24 hours a day 

for 365 days a year save for any Permitted Closure and it being agreed between the 

Parties that there is no intention to create any public rights of way over the Open Space 

Land in addition to those parts of the Open Space Land which already benefit from public 

rights of way at the date of this Deed; 

7.3 a covenant by the Open Space Management Company not to transfer the Open Space 

Land into the individual ownership of the owners of the Dwellings; and 

7.4 an obligation on the Open Space Management Company that should the Borough 

Council and District Council so require for the Open Space Management Company to 

enter into a direct covenant with the Borough Council and District Council to perform the 

obligations set out in paragraphs 7.1 to 7.3 of this Schedule. 

8. The Owner shall furnish to the Borough Council and District Council a copy of the 

completed transfer of the Open Space Land and shall inform the Borough Council and 

District Council in writing of the contact details of the Open Space Management 

Company. 

9. The Owner shall: 

9.1 include in each transfer or lease of a Dwelling an obligation to contribute an annual 

amount to the Open Space Management Company which together with fair contributions 

from other purchasers or lessees of the Dwellings shall be sufficient to enable the Open 

Space Management Company to discharge its obligations under this Deed in relation to 

the Open Space Land; and 

9.2 procure that the buyer or lessee of each Dwelling upon any subsequent sale or letting of 

such Dwelling they will procure that the incoming buyer or lessee shall enter into direct 

covenants with the Open Space Management Company in the form of paragraph 13.1 

and 13.2 of this Schedule.         



SCHEDULE 3 FIRE HYDRANT PROVISION 

1. The Owner covenants with the County Council: 

1.1 To ensure that the Water Scheme incorporates fire hydrants in accordance with BS 750 

(2012) as reasonably and properly required by the Fire and Rescue Service; 

1.2 To prepare and submit the Water Scheme to the Fire and Rescue Service for its written 

approval prior to commencement of the construction of any Dwelling to be constructed 

as part of the Development; 

1.3 Not to Commence or permit Commencement of the Development until the Water 

Scheme has been submitted to and approved in writing by the Fire and Rescue Service; 

1.4 To construct and provide at no cost to the Fire and Rescue Service or the County Council 

the fire hydrants reasonably and properly indicated in the Water Scheme and to advise 

the Fire and Rescue Service in writing of the date upon which each and every fire hydrant 

becomes operational and ready to be used for the purpose of fire-fighting by the Fire 

and Rescue Service; 

1.5 Once operational to maintain the fire hydrants in good condition and repair such that 

they are suitable at all times for use by the Fire and Rescue Service until they are 

adopted by the Fire and Rescue Service which adoption shall take place on the date 

specified in a written confirmation issued by the Chief Fire Officer of the Fire and Rescue 

Service provided that such written confirmation shall not be issued prior to the issue by 

the Director of Environment and Infrastructure of any certificate of maintenance for the 

highways in which the fire hydrants are located;  

1.6 Not to Occupy nor cause nor permit Occupation of any Dwelling forming part of the 

Development until such time as it is served by an adopted fire hydrant which is 

operational and ready to be used for the purposes of fire-fighting by the Fire and Rescue 

Service; 

1.7 To address any notice to be given to the Fire and Rescue Service to the Water Services 

Officer, Fire and Rescue Service, Old London Road, Hertford, SG13 7LD, Telephone 

01992 507521.        



SCHEDULE 4 

Affordable Housing 

The Owner covenants with the Borough Council and District Council as follows:- 

1. Affordable Housing provisions 

1.1 Subject to paragraph 8.2 of this Schedule, the Affordable Housing Units shall not be 

used or Occupied or Disposed of other than for Affordable Housing in perpetuity in 

accordance with the approved Affordable Housing Scheme and the requirements of this 

Schedule. 

1.2 To submit the Affordable Housing Scheme to the Borough Council and the District 

Council for approval with any Reserved Matters. 

1.3 Not to Commence Development until the Affordable Housing Scheme has been 

submitted and approved by the Borough Council and the District Council (such approval 

not to be unreasonably withheld or delayed) and thereafter, subject to paragraph 8.2 of 

this Schedule, to ensure that the Affordable Housing Units are constructed retained and 

Occupied in accordance with the approved Affordable Housing Scheme in perpetuity. 

2. Occupation 

2.1 Unless otherwise agreed in writing by the Borough Council and District Council, the 

Owner covenants not to Occupy or permit or cause Occupation of more than 50% of the 

Market Dwellings within the Borough Council's or District Council's respective 

administrative areas until:  

(a) All of the Affordable Housing Units within the Borough Council's or District 

Council's respective administrative areas have been constructed in accordance 

with the Planning Permission, this Schedule and the approved Affordable 

Housing Scheme and made ready for residential Occupation and written 

notification of such has been received by the Borough Council and District 

Council; and 

(b) Those Affordable Housing Units have been transferred to a RPSH in accordance 

with the Affordable Housing Scheme and paragraphs 3 and 4 of this Schedule 

3. Disposal of Affordable Housing to RPSH 

3.1 The Owner covenants with the Borough Council and District Council that prior to 

Occupation of the Development, the Affordable Housing Units shall be Transferred to 

the RPSH in accordance with this Deed and on terms set out in paragraph 6 of this 

Schedule 



4. Disposal mechanism for Affordable Housing Units being Transferred to an RPSH 

4.1 The Owner covenants with the Borough Council and District Council that not less than 

12 months prior to the anticipated Completion of the Development to commence 

negotiations for the Transfer of the Affordable Housing Units to a RPSH the identity of 

whom has been approved in writing by the Borough Council and the District Council 

(such approval not to be unreasonably withheld or delayed) and to give the Borough 

Council and the District Council notice of commencement of these negotiations forthwith 

and not to Commence Development without first having commenced the said 

negotiations. 

5. Design and Construction of the Affordable Housing 

5.1 The Owner covenants with the Borough Council and the District Council that the 

Affordable Housing Units shall be constructed and Completed in accordance with the 

requirements in the Building Regulations 2010 (as amended) and any reasonable 

requirements by Homes England or the Regulator from time to time. 

6. Terms of Affordable Housing Transfer 

6.1 The Owner covenants with the Borough Council and the District Council that where any 

Affordable Housing Units are Transferred to a RPSH, it shall be: 

(a) With vacant possession; 

(b) On such terms as may be agreed between the Owner and the RPSH concerned; 

(c) Shall contain provisions that the grant of rights of access and passage of 

services and other rights reasonably necessary for the beneficial enjoyment of 

the Affordable Housing Units; 

(d) On such terms that accord with Homes England funding requirement current at 

the time of construction of the Affordable Housing Units; and 

(e) In a Serviced Condition 

6.2 The terms of any Transfer of the Affordable Housing Units to an RPSH shall (unless the 

RPSH is the Borough Council or District Council or otherwise agreed in writing by the 

Borough Council and District Council) require the RPSH to enter into the Nominations 

Agreement in respect of the Affordable Housing Units that are the subject of the Transfer. 

7. Occupation of the Affordable Housing Units 

7.1 Subject to paragraph 8.2 of this Schedule, the Owner shall not permit or otherwise allow 

any of the Affordable Housing Units to be occupied otherwise than: 

(a) As the sole private residence of the Occupier; 

(b) By Eligible Households at the time of commencement of Occupation of the 

Affordable Housing Unit; and 



(c) Unless the RPSH is the Council, in accordance with the Nominations Agreement 

to be entered into by the Borough Council and District Council and the RPSH.   

7.2 Subject to paragraph 8.2 of this Schedule the Affordable Rented and Intermediate 

Housing Units shall not be let other than as an Affordable Rent Unit and/or Intermediate 

Housing Unit and the Social Rented Housing Units shall not be let other than at Social 

Rent.    

7.3 The initial Disposal of each Intermediate Housing Unit allocated for Shared Ownership 

Housing to a person who is proposed to be become an Occupier shall (unless otherwise 

agreed in writing by the Borough Council and the District Council) include the following 

terms: 

(a) The Disposal shall not involve the sale of an equity stake of less than 25% or 

more than 75%; and 

(b) The rent payable under the Shared Ownership Lease shall not amount to more 

than 2.75% of the Market Value of the unsold equity of the relevant Shared 

Ownership Housing Unit.  

8. RPSH Mortgagee Disposal 

8.1 The provisions of this Schedule of this Deed shall not be binding on or enforceable 

against any mortgagee or chargee of a RPSH or any administrator, receiver (including 

an administrative receiver) appointed by such mortgagee or chargee or any other person 

appointed under any security documentation to enable such mortgagee or chargee of 

the RPSH  to realise its security (each a Receiver)) or their successors in  title or persons 

deriving title thereto from exercising a power of sale in respect of the whole or any part 

of the Affordable Housing Units  PROVIDED THAT the mortgagee, charge or Receiver 

of such RPSH: 

(a) Has given the Borough Council and the District Council at least 3 months’ written 

notice of its intention to exercise such power of sale; 

(b) If the mortgagee, chargee or Receiver has used its reasonable endeavours to 

first Dispose of the Affordable Housing Units to a RPSH or the Borough Council 

or District Council, and, for the avoidance of doubt, such mortgagee, charge or 

Receiver shall be under no obligation to Dispose of the Affordable Housing Units 

for a sum less than the monies outstanding pursuant to the relevant security 

documentation plus any interest, costs and expenses; and 

(c) If the mortgagee, chargee or Receiver has not completed the Disposal of the 

Affordable Housing Units or any part thereof in accordance with paragraph 8.1(b) 

of this Schedule, within the three (3) month period, they may Dispose of the 

Affordable Housing Units free from the affordable housing provisions in this Deed 

which provisions shall determine absolutely.  

8.2 The provisions of this Schedule shall: 

(a) Cease to apply to any part or parts of the Affordable Housing Units which are 

Disposed of in accordance with paragraph 8.1(c ) of this Schedule; 



(b) Cease to apply to any completed Affordable Housing Units where an RPSH shall 

be required to dispose of the same pursuant to a right to buy under Part V of the 

Housing Act 1985 as amended by the Housing (Preservation of Right to Buy) 

Regulations 1993 or pursuant to a right to acquire under Section 180 of the 

Housing and Regeneration Act 2008 or any similar or substitute right applicable; 

(c) Cease to apply to any completed Affordable Housing Units where a RPSH sells 

to a tenant through Social Homebuy funded pursuant to Section 19(3) of the 

Housing and Regeneration Act 2008 or any amendment or replacement thereof; 

(d) Cease to apply to any Shared Ownership Housing Unit where the tenant has 

Staircased up to 100% in accordance with the terms of any such Shared 

Ownership Lease.          

9. Proceeds of Sale Arising from Sale of Affordable Housing 

9.1 The RPSH shall use reasonable endeavours to utilise any monies which arise from the 
sale of any Affordable Housing Unit following the exercise of: 

9.1.1 A tenant’s right to buy; or 

9.1.2 A tenant’s right to acquire (including any share of their Affordable Housing 
Unit); or 

9.1.3 Upon the sale of a share in each Affordable Housing Unit allocated for Shared 
Ownership Housing following the exercise of Staircasing rights;  

for other Affordable Housing projects within the Borough Council or the District 

Council's administrative areas (as the case may be) PROVIDED THAT the RPSH’s 

primary obligation in relation to the use of any such funds shall be to satisfy its 

obligations to any mortgagee or chargee of the Affordable Housing Unit which shall 

always take priority. 



SCHEDULE 5 

Pro forma 

PURSUANT TO SECTION 106 AGREEMENT / UNILATERAL UNDERTAKING

DATED 

MADE BETWEEN 

PLANNING PERMISSION REFERENCE 

HCC DU REFERENCE 

SITE ADDRESS 

SITE OWNER DETAILS 

Name 

Contact name 

Address 

Telephone nos 

Main 

Mobile 

E-mail 

EVENTS BEING NOTIFIED

Commencement Date – date: 

Occupation of Development (Number if relevant) – date: 

Practical Completion of Development – date: 

COMPLIANCE WITH OBLIGATION(S)

Schedule Paragraph 

Details of obligation and compliance 



PAYMENT OF S106 CONTRIBUTIONS

Payment 

Type 

Amount Interim 

Indexation 

Final 

Indexation 

Total Payable to 

Example 

Library 

X 

£ 

Y 

£ 

Z 

£ 

X + Y 

£ 

Herts County 

Council 

£ 

Payment of S106 contributions can be made by BACS, CHAPS or cheque. In any event the form 

should be completed to ensure the payment is identified correctly and forward to: 

(a) The Chief Legal Officer 

Hertfordshire County Council 

County Hall 

Pegs Lane 

Hertford 

Hertfordshire 

SG13 8DE 

(Ref:  016165) 

(b) To St Albans City and District Council 

Civic Centre 

St Peter's Street 



St Albans 

Hertfordshire 

AL1 3JE (Ref 5/2017/1149) 

(c) To Welwyn Hatfield Borough Council 

Council Offices 

The Campus 

Welwyn Garden City 

Hertfordshire 

AL8 6AE 

(Ref 6/2020/2248/OUTLINE) 



SCHEDULE 6 

Table 2: Hertfordshire County Council Services planning obligations contributions table 

Bedrooms* 1 2 3 4 5+ 1 2 3

HOUSES FLATS 

Market & other Market & other

Library facilities £98 £147 £198 £241 £265 £77 £129 £164 

Youth facilities  £6 £16 £50 £82 £105 £3 £13 £41 

HOUSES FLATS 

Social Rent Social Rent

Library facilities £48 £91 £130 £156 £155 £38 £82 £107 

Youth facilities £2  £8 £31 £51 £55 £1 £6 £21 

SCHEDULE 7- PRESUMED DWELLING MIX 

SCHEDULE 8- BIODIVERSITY OFFSETTING CONTRIBUTION FORMULA 

The Biodiversity Offsetting Contribution shall be calculated applying the following formula –  

A = (B – C) x D 

A – The amount of the Biodiversity Offsetting Contribution 

B - 10.48 (being the Biodiversity Pre-Development Site Value) 

C – The Biodiversity Post-Development Site Value 

D – £12,000 index linked in accordance with any applicable guidance from DEFRA and/or 

Natural England (or any other successor organisation responsible for monitoring and publishing 

guidance on biodiversity losses and gains resulting from development or land management 



change) at the date of the Biodiversity Offsetting Scheme as agreed by the Owner and the 

Borough Council and District Council.  

For indicative purposes only, below is an application of the formula based on the Developer's 

estimate submitted as part of the Applications that the Biodiversity Post-Development Site Value 

is anticipated to be 7.78 Biodiversity Units: 

(10.48 – 7.78) x £12,000 = £32,400 would be payable as a Biodiversity Offsetting Contribution 



APPENDIX 1 

Not used 



APPENDIX 2 

Travel Plan Guidance 



APPENDIX 3 

Plan 1 and Plan 2 and Highway Works Drawings 



Appendix 4 

Borough Council Contributions Calculations Tables 

Green Space Contributions Calculations Table (subject to PubSec 178)

No. of bedrooms 1 bed 2 bed 3 bed 4 bed 5+ bed 

Contribution per dwelling 

Based on £61 per head £84.18 £112.24 £140.30 £168.36 £196.42

Play Areas/Facilities Contribution Calculations Table (subject to PubSec 178)

No. of bedrooms 1 bed 2 bed 3 bed 4 bed 5+ bed 

Contribution per dwelling 

Based on £160 per head 
average occupancy 

£220.80 £294.40 £368.00 £441.60 £515.20

Waste & Recycling Provision Calculations Table (subject to PubSec 178)

Cost of a refuse waste bin, compost bin and a recycling bin per house £  75.00

Cost of a 1,110 litre refuse waste bin and a Mini Recycling bank (MRC) 
for up to and including 5 flats 

£940.00
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Appendix 5 

District Council Contributions Calculations Table 

Net Increase in On-Site Population
The Council will base its calculations for the net increase in on-site population on the following 
occupancy rates, which are taken from the latest available information from Hertfordshire 
County Council. 
Dwelling Size Occupancy 
Dwellings with 1 bedroom 1.5
Dwellings with 2 bedrooms 1.7
Dwellings with 3 bedrooms 2.3
Dwellings with 4 bedrooms 3.0
Dwellings with 5 of more bedrooms 4.0

Table 1: formula for calculating net increase in population from site 

Type of 
provision 

(A) Local 
Standard 
of 
Provision

(B) Cost 
per 
Square 
metre1 

(C) 
Contribution 
per person 

(D) Total 
Contribution 

Project to 
which 
Contribution 
will be Applied

Leisure 
and 
Cultural 
Services 

£82.53 m2 per 
1000 population 

£3,908 per 
square metre 

£322.72 £TBC* Improvements 
to existing 
provision at 
Colney Heath 
Scout Hut. 

*total contribution calculated by multiplying the net increase in on site population by the 
contribution per person.  



Appendix 6 

Nomination Forms 



EXECUTED as a DEED by 

CANTON LTD

acting by two Directors/a Director 

and its Secretary 

Director 

Director/Secretary 

Signed as a deed by MAUREEN ELSIE LESLEY FRANKLIN-SMITH in the presence of: 

Signature: 

Signature of witness:  

Name of witness (in BLOCK CAPITALS):  

Address of witness (in BLOCK CAPITALS): 

Signed as a deed by EILEEN KAY LAWRENCE in the presence of:

Signature: 

Signature of witness:  

Name of witness (in BLOCK CAPITALS):  

Address of witness (in BLOCK CAPITALS): 



Signed as a deed by RAYMOND KENNETH FRANKLIN in the presence of: 

Signature: 

Signature of witness:  

Name of witness (in BLOCK CAPITALS):  

Address of witness (in BLOCK CAPITALS): 

EXECUTED (but not delivered until the date hereof) AS A DEED by affixing THE COMMON 

SEAL of HERTFORDSHIRE COUNTY COUNCIL

in the presence of 

EXECUTED (but not delivered until the date hereof) AS A DEED by affixing THE COMMON 

SEAL of WELWYN HATFIELD BOROUGH COUNCIL

in the presence of 

Duly Authorised Officer 

EXECUTED (but not delivered until the date hereof) AS A DEED by affixing THE COMMON 

SEAL of ST ALBANS DISTRICT COUNCIL

in the presence of 

Authorised Officer 


